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 1.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS. COOLSYSTEMS, INC. 
HEARING ON MOTION FOR PRO HAC VICE ADMISSION OF MICHAEL G. DALY 
FILED BY KIMBERLY PEMBERTON 
* TENTATIVE RULING: * 
 
Unopposed motion for pro hac vice admission of plaintiff’s counsel Michael G. Daly 
is granted. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY MEGAN BEACH 
* TENTATIVE RULING: * 
 
Plaintiff Megan Beach, by and through her guardian ad litem, Stacey Beach moves to amend 

her complaint.  This case arises out of an alleged pedestrian-car collision that caused plaintiff 

catastrophic brain injuries.  Plaintiff seeks leave to remove references to settling defendant 

Eastern Contra Costa Transit Authority and include additional allegations to the fourth cause 

of action for dangerous condition of public property against Contra Costa County.  The motion 

is granted. 

“The court may . . . , after notice to the adverse party, allow, upon any terms as may be just, 

an amendment to any pleading or proceeding in other particulars.”  (Code Civ. Proc. § 473.)  

“[I]t is a rare case in which ‘a court will be justified in refusing a party leave to amend his 

pleadings so that he may properly present his case.’”  (Morgan v. Superior Court of Cal. In 

and For Los Angeles County (1959) 172 Cal.App.2d 527, 530.)  “Although courts are bound to 

apply a policy of great liberality in permitting amendments to the complaint at any stage of the 

proceedings, up to and including trial, this policy should be applied only ‘[w]here no prejudice 

is shown to the adverse party.’”  (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.) 

Defendant opposes on the grounds that it will be burdened by the delay caused by allowing 

plaintiff to amend, given the impending motion for summary judgment hearing and trial.  

However, plaintiff’s proposed amended complaint does not assert any new theories of 

recovery, but merely attempts to add details regarding defendant’s allegedly negligent design 

of the accident location.  Accordingly, the motion is granted.  During the CMC, the Court and 

parties will discuss rescheduling a revised motion for summary judgment based on the 

amended pleading as well as new trial and issue conference dates. 
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 3.  TIME:  9:00   CASE#: MSC18-00877 
CASE NAME: LEE VS. TESLA, INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY B. LEE 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses to the first set of special interrogatories and 
first set of documents demands is granted.  Defendant must file the responses and produce 
responsive documents within 10 days of service of the order on this motion. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00961 
CASE NAME: RUBIO CRUZ VS. LOMPA 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY STACY MARIE LOMPA 
* TENTATIVE RULING: * 
 
Defendant Stacy Marie Lompa moves to set aside default on the basis that she did not 

receive actual notice of the complaint and summons until on or about September 13, 2018.  

The motion is granted. 

The process for ruling on motions to set aside default is set out in Code of Civil Procedure 

section 473.5: 

(a) When service of a summons has not resulted in actual notice to a party in 

time to defend the action and a default or default judgment has been entered 

against him or her in the action, he or she may serve and file a notice of motion 

to set aside the default or default judgment and for leave to defend the action. 

The notice of motion shall be served and filed within a reasonable time, but in 

no event exceeding the earlier of: (i) two years after entry of a default judgment 

against him or her; or (ii) 180 days after service on him or her of a written 

notice that the default or default judgment has been entered. 

[...] 

(c) Upon a finding by the court that the motion was made within the period 

permitted by subdivision (a) and that his or her lack of actual notice in time to 

defend the action was not caused by his or her avoidance of service or 

inexcusable neglect, it may set aside the default or default judgment on 

whatever terms as may be just and allow the party to defend the action. 

Here, plaintiff served the complaint and summons through two methods on June 15, 2018: 1) 

mail sent to 720 Harbor Way, South Richmond, CA, and 2) substituted services on John 

Lompa at the same address.  When no response was filed, plaintiff requested entry of default 

on September 6, 2018.  Defendant declared that she did not reside or work at 720 Harbor 

Way on the date of service and that she did not receive actual notice of the summons and 
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complaint until on or about September 13, 2018.  (Lompa Dec. ¶¶ 2-3.)  Defendant filed this 

motion on January 28, 2019, within 180 days of default being entered.  Moreover, there is no 

evidence of avoidance of service or inexcusable neglect, nor is there evidence plaintiff would 

be prejudiced by proceeding with the case.  Accordingly, the motion is granted. Defendant is 

directed to file her answer within 10 days of this hearing. 

 

Plaintiff’s request for $10,000 is denied. Plaintiff bears the burden for electing to expend 

attorney time preparing a default judgment despite requests from defense counsel to set 

aside the default. This is particularly true given that the minutes from the October 2, 2018 

CMC reflect that plaintiff’s counsel expected the defense to file a motion to set aside 

the default. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01307 
CASE NAME: PEYVAN VS. AHMAD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY EAN HOLDINGS, LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendants EAN Holdings, LLC and Enterprise Rent-A-Car Company of 
San Francisco, LLC’s Motion for Judgment on the pleadings is granted with leave to 
amend.  Plaintiff failed to allege facts sufficient to constitute a cause of action against 
these defendants. 
 
 This action arises from a motor vehicle collision occurring on July 11, 2019.  Plaintiff 
Manijeh Peyvan alleges the accident occurred on N. Civic Center Drive at Brio Drive in 
Walnut Creek.  Defendant Shabir Ahmad operated the motor vehicle involved in the collision.  
Plaintiff alleges the vehicle operated by Defendant was owned/entrusted by EAN Holdings, 
LLC and Enterprise Rent-a-Car of San Francisco, LLC.    
 
 Pursuant to Cal. Code of Civil Procedure (“CCP”) § 438, Defendants move for 
judgment on the pleadings on the ground Plaintiff has not stated facts sufficient to state a 
cause of action against Defendants EAN Holdings, LLC and Enterprise Rent-a-Car of San 
Francisco, LLC for two reasons.  First, Defendants argue Plaintiff’s complaint contains nothing 
more than conclusory statements.  There are no material facts supporting the legal 
conclusions.  Secondly, as an independent basis, a rental car company and its affiliates 
cannot be held vicariously liable for the negligent acts of its customers. (49 U.S.C. Section 
30106 “the Graves Amendment.)  
 
 “A motion for judgment on the pleadings performs the same function as a general 
demurrer, and hence attacks only defects disclosed on the face of the pleadings or by 
matters that can be judicially noticed.” (Cloud v. Northrop Grumman Corp. (1998) 67 
Cal.App.4th 995, 999.) 
 
 1st Ground:  Failure to Allege Sufficient Material Facts 
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 Plaintiff filed this complaint for motor vehicle negligence utilizing a Judicial Council 
form.  Defendants contend Plaintiff’s simply checking of the boxes, without material facts 
supporting the allegations, does not satisfy the California’s pleading requirement.  Cal. Code 
of Civil Procedure § 425.10 requires that a complaint contains, “A statement of the facts 
constituting the cause of action, in ordinary and concise language.”  Here, Defendant 
maintains Plaintiff does not allege facts constituting the cause of action for negligence on the 
part of the moving defendants.  Plaintiff does not allege the ownership and entrustment were 
negligent or that there was a negligent act to trigger vicarious liability.  Plaintiff alleged no 
details on how the accident occurred or how Defendants’ actions caused the injury. Plaintiff, 
on the other hand, contends the complaint is legally sufficient.  Plaintiff argues he has alleged 
a cause of action sounding in negligence and negligence may be alleged in general terms. 
      
     While Plaintiff has used a Judicial Council form for pleading this motor vehicle 
negligence cause of action, the Court finds the conclusory allegations insufficient to state a 
cause of action against these defendants.  “The Judicial Council pleading forms have 
simplified the art of pleading, and have made the task of drafting much easier. Nevertheless, 
in some cases more is required than merely placing an "X" in a box. [Citation.] ‘Adoption of 
Official Forms for the most common civil actions has not changed the statutory requirement 
that the complaint contain 'facts constituting the cause of action.'  [Citation.]” (People ex rel. 
Dept. of Transportation v. Superior Court (1992) 5 Cal.App.4th 1480, 1484.   
 
             “In some cases, merely checking a box on a Judicial Council form complaint will be 
sufficient. In other cases…where specific allegations need be alleged, the form complaint is 
like a partially completed painting. It is up to the pleader to add the details that complete the 
picture.” (People ex rel. Dept. of Transportation v. Superior Court (1992) 5 Cal.App.4th 1480, 
1486.)  Although using a Judicial Council form, a plaintiff is still required to allege ultimate 
facts. “‘[A] plaintiff is required only to set forth the essential facts of his case with reasonable 
precision and with particularity sufficient to acquaint a defendant with the nature, source and 
extent of his cause of action.” Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. 
Exchange (2005) 132 Cal.App.4th 1076, 1099.) 
 
   Plaintiff contends he has alleged negligence therefore the complaint is sufficient.  
The Court disagrees.  ‘Ordinarily, negligence may be alleged in general terms, without 
specific facts showing how the injury occurred, but there are ‘limits to the generality with 
which a plaintiff is permitted to state his cause of action, and … the plaintiff must indicate the 
acts or omissions which are said to have been negligently performed. He may not recover 
upon the bare statement that the defendant's negligence has caused him injury.’ [Citations.]” 
(Berkley v. Dowds (2007) 152 Cal.App.4th 518, 527.) 
 
           Here, Plaintiff is attempting to allege negligence against a rental car company and its 
affiliate.  As will be discussed below Plaintiff must allege facts showing independent 
negligence on the part of the car rental company, aside from any vicarious liability based on 
ownership of the vehicle. Plaintiff has not alleged the acts or omissions constituting the 
negligence on the part of the car rental company and its affiliate. Plaintiff alleged no facts 
showing negligent entrustment or negligence in the permissive use.  Plaintiff has not indicated 
what actions by the rental company and its affiliate constitute negligence. 
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 2nd Ground:  Preemption by Graves Amendment 
Under the Graves Amendment, codified at 49 U.S.C. § 30106, a rental car company and its 
affiliates are only liable for damages caused by drivers of its rental cars, when rental car 
company commits independent acts of negligence or criminal wrongdoing.  49 U.S.C. § 
30106 provides in part: 
 

(a)  In general. An owner of a motor vehicle that rents or leases the vehicle to a 
person (or an affiliate of the owner) shall not be liable under the law of any 
State or political subdivision thereof, by reason of being the owner of the 
vehicle (or an affiliate of the owner), for harm to persons or property that 
results or arises out of the use, operation, or possession of the vehicle during 
the period of the rental or lease, if-- 
(1)  the owner (or an affiliate of the owner) is engaged in the trade or business 
of renting or leasing motor vehicles; and 
(2)  there is no negligence or criminal wrongdoing on the part of the owner (or 
an affiliate of the owner). 
 
(49 U.S.C. § 30106.)     
 

 The court takes judicial notice of the fact that EAN Holdings, LLC and Enterprise Rent-
A-Car of San Francisco, LLC are in the business of renting motor vehicles. Cal. Vehicle Code 
§ 17150 provides, “Every owner of a motor vehicle is liable and responsible for death or injury 
to person or property resulting from a negligent or wrongful act or omission in the operation of 
the motor vehicle, in the business of the owner or otherwise, by any person using or operating 
the same with the permission, express or implied, of the owner.”   
 
             However. Defendants assert the statute is preempted by the Graves Amendment.  
Plaintiff asserts Vehicle Code § 17150 is not preempted as it falls within the “savings clause” 
set forth in subsection (b) of Section 30106, which provides:  
 

(b) Financial responsibility laws. Nothing in this section supersedes the law of 
any State or political subdivision thereof— 
(1)  imposing financial responsibility or insurance standards on the owner of a 
motor vehicle for the privilege of registering and operating a motor vehicle; or 
 
(2)  imposing liability on business entities engaged in the trade or business of 
renting or leasing motor vehicles for failure to meet the financial responsibility 
or liability insurance requirements under State law. 
 
  

          Plaintiff argues Veh. Code § 17150 is part of financial responsibility laws because its 
predecessor statute, Veh. Code § 402, was allegedly part of financial responsibility laws.  
Plaintiff relies on the Cal. Supreme Court case, Wildman v. Government Employees' Ins. Co. 
(1957) 48 Cal.2d 31.  In Wildman, the Court cited to Northwest Cas. Co. v. Legg, 91 
Cal.App.2d 19, 24, which stated: “‘Section 415 is a part of the Financial Responsibility Law. 
As such, it is directly related to the matter of suspending and reinstating operators' licenses in 
connection with proving ability to respond in damages for injuries caused to others.”  
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However, Wildman does not mention that § 402 (Veh. Code § 17150’s predecessor statute) 
was also part of the financial responsibility laws.   
 
 Section 17150 is the type of vicarious liability law the Graves Amendment, by its 
terms, expressly preempts.  It prohibits State laws seeking to hold a rental car company and 
its affiliates liable for the actions of its renters. Plaintiff has not demonstrated Section 17150 is 
part of financial responsibility laws falling within subsection (b) of the Graves Amendment.  
Moreover Plaintiff has not alleged facts demonstrating independent negligence or criminal 
wrongdoing to avoid application of the Graves Amendment. Defendants’ motion for judgment 
on the pleadings is therefore granted. 
 
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 450, 451(b), 452(g) and 454, Defendants request the 
Court to take judicial notice of the following: 
 

1. Exhibit B to Miller Declaration—Enterprise Rent-A-Car of San Francisco, LLC’s most 
recent Statement of Information filed with the Secretary of State. 

2. Exhibit C to Miller Declaration—EAN Holdings, LLC’s most recent Statement of 
Information filed with the Secretary of State. 

3. Defendant Enterprise is in the business of renting and/or leasing vehicles. 
4. Defendant EAN Holdings, LLC is in the business of renting and/or leasing vehicles. 
5. Defendant EAN Holdings, LLC is an affiliate of Defendant Enterprise Rent-A-Car Co. 

of San Francisco. 
 
Plaintiff has not opposed the request for judicial notice.  Pursuant to Evidence Code Court § 
452(h) takes judicial of these documents and facts. 
 
The Court discloses that one of her adult children who resides outside the home works for a 
distinct Enterprise company, Enterprise Fleet Management. She further discloses that this 
fact does not bias her for or against either side in this action. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01351 
CASE NAME: POLADIAN VS. HALLENBECK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BEA HALLENBECK 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer to the first amended complaint is sustained with leave to 
amend. Defendant’s unopposed request for judicial notice is granted. 
 
Defendant has established that all three causes of action are time barred by Corporations 
Code 2011(a)(2)(B) in addition to limitations periods applicable to each claim. Plaintiff has not 
demonstrated how his claim of “tolling” due to allegedly not becoming aware of the problem 
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until two years before filing the complaint can save the claims. While it is not readily apparent 
that plaintiff could make any allegations that would overcome the time bar, the court is 
granting plaintiff one last opportunity to amend in the hopes that plaintiff will bring in an 
attorney or at least consult with one. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01641 
CASE NAME: AMERICAN EXPRESS VS. BETTY ESTES 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL & ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Unopposed motion for order vacating dismissal and entering judgment pursuant to CCP 664.6 
is granted.  The dismissal entered October 25, 2018 is vacated and total judgment in the 
amount of $64,776.25 is entered in favor of plaintiff and against defendant.  The court will sign 
the orders in the file. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02521 
CASE NAME: TOMLINSON VS. OAKMONT SENIOR LIVING 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING 
FILED BY BARBARA TOMLINSON 
* TENTATIVE RULING: * 
 
Continued pursuant to stipulation to July 3, 2019 at 9:00 a.m. in Department 21. 

 

  

 9.  TIME:  9:00   CASE#: MSN18-1701 
CASE NAME: MacMASTER VS. CC COUNTY 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY THE COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 
 Respondents County of Contra Costa, David Twa, Bob Campbell and Diana Becton’s 
general and special demurrers to Petitioner’s Verified First Amended Writ Petition (“Amended 
Petition”) are overruled. 

FACTUAL BACKGROUND 

 Petitioner Doug MacMaster’s writ petition arises out of Contra Costa County’s failure 
to pay Petitioner higher compensation for allegedly working out of classification from June 15, 
2017 until September 18, 2017.  (Amended Petition, paragraph 74)   

 Mark Peterson (“Peterson”) resigned as District Attorney on June 14, 2017.  
(Amended Petition, paragraph 67)  Petitioner contends that he discharged the duties of the 
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District Attorney, “with like authority and subject to the same obligations and penalties as the 
District Attorney,” beginning in the afternoon of June 14, 2017, and up and through 
September 17, 2017.  At the County Board of Supervisors meeting on June 23, 2017, County 
Administrator David Twa explained that Petitioner was authorized to discharge the duties of 
the Office of the District Attorney in accordance with Government Code Section 26542 until 
the Board filled the vacancy as required by law.  (Amended Petition, paragraph 73)  Petitioner 
only stopped working in the higher paid classification when the Honorable Diana Becton was 
sworn in as the interim District Attorney on September 18, 2017.  (Amended Petition, 
paragraph 74)   

THE MEET AND CONFER REQUIREMENT 

 The parties fulfilled the meet and confer requirement of CCP Section 430.41.  See 
Declaration of Sean Rodriguez (“Rodriguez Decl.”), paragraphs 1-5. 

THE GENERAL DEMURRER 

WRIT OF MANDATE (FIRST CAUSE OF ACTION) 

 In the first cause of action named against all Respondents, Petitioner requests a writ 
of mandate, compelling additional compensation for his work as temporary District Attorney 
during the period between Peterson’s resignation and Respondent Becton’s appointment as 
interim District Attorney.   

 Respondents demur to the first cause of action on the ground that Petitioner has an 
adequate legal remedy in the form of his breach of contract cause of action and therefore 
should be prohibited from bringing a writ.  See CCP Section 1086; Transdyn/Cresci JV v. City 
and County of San Francisco (1999) 72 Cal.App.4th 746, 752 (“To warrant [relief under CCP 
Section 1085(a)] the petitioner must demonstrate there is no other plain, speedy and 
adequate remedy, the public official or entity had a ministerial duty to perform, and the 
petitioner had a clear and beneficial right to performance.”) 

 Petitioner contends that mandamus provides an established remedy for public 
employees seeking payment of wrongfully withheld wages, and it is permissible to seek legal 
and equitable remedies in the same action.  This is correct.   

 In Martin v. County of Contra Costa (1970) 8 Cal.App.3d 856, petitioners sued in 
mandate to recover unpaid wages to six employees of the Municipal Court of the Richmond 
Judicial District, equal to and with the same effective date as other county employees.  See 
Gov’t Code Section 73349.  The trial court directed issuance of the writ.  On appeal, the 
judgment was reversed and the case remanded for further proceedings against county 
officers.  The Court found no fault with the trial court’s writ of mandate against the County.  
The only defect in the proceedings was the petitioner’s “failure to join the proper ministerial 
officers of the County government.”  Id. at 866.  “The writ issues . . . [are] not against the 
legislative body, but against the ministerial officers who are responsible for the administrative 
steps through which the compensation is ultimately paid.”  Id. at 866. 

 Citing Tevis v. City and County of San Francisco (1954) 43 Cal.2d 190, a case 
concerning mandate to compel officials to approve payroll, the Court specifically addressed 
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the “use of a writ of mandate as distinguished from an ordinary action at law for breach of 
contract.”  The Court wrote: 

In a few situations involving claims by state or municipal employees for wages, the 
general rule has been relaxed.  For the most part, these cases concern disputes as to 
the proper construction of a statute or ordinance defining or giving rise to the exercise 
of an official duty, and, although recognizing that the ultimate effect of a decision may 
be to adjudicate a money claim, they emphasize the necessity of official cooperation 
and the ministerial nature of the official acts involved. 

Id. at 865-866. 

 This issue is also directly addressed in A.B.C. Federation of Teachers v. A.B.C. 
Unified School District (1977) 75 Cal.App.3d 332.  In that case, a group of continuation high 
school teachers sought a writ of mandate to compel the school district to pay each teacher 
$515 plus interest for the previous school year.  The district had a policy whereby each 
certified continuation high school employee received that sum in addition to an annual salary 
as extra pay for extra service assignments, but had discontinued the policy during the school 
year in question.  The Court of Appeal affirmed the trial court’s issuance of a writ, holding that 
the Board’s action in deleting the $515 stipend constituted an improper reduction of the 
teachers’ fixed compensation after the beginning of the school year.   

 The A.B.C. Court also held that mandamus was a proper remedy to compel the district 
to approve the payment.  The Court explained:   

It is an established principle that mandamus may issue to compel the 
performance of a ministerial duty or to correct an abuse of discretion.  In 
Glendale City Employees’ Ass’n v. City of Glendale (1975) 15 Cal.3d 328, 343 
our Supreme Court said:  ‘The usual remedy for failure of an employer to pay 
wages owing to an employee is an action for breach of contract; if that remedy 
is adequate, mandate will not lie.’  But often the payment of the wages of a 
public employee requires certain preliminary steps by public officials; in 
such instances, the action in contract is inadequate and mandate is the 
appropriate remedy. 

Id. at 341. (emphasis in original) 

 Moreover, the California Supreme Court in Coan v. State of California (1974) 11 
Cal.3d 286 reiterated:  “Although a claim for payment of salary is in effect a money claim, 
mandamus is a proper remedy where the dispute concerns the proper construction of a 
statute or ordinance giving rise to the official duty to pay the salary claim.” Id. at 291.  

BREACH OF CONTRACT (SECOND CAUSE OF ACTION) 

 In the second cause of action for breach of contract, Petitioner contends that the 
County violated the terms of its “implied employment contract, incorporating the constitutional, 
statutory, regulatory and comparable enactments which make up the terms and conditions of 
his employment” by failing to pay him higher compensation during the time he was working 
out of class.   (Amended Petition, paragraphs 150-166, 238-246)   
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 Respondents demur to the second cause of action on the ground that there could be 
no breach of contract since Petitioner received all the compensation he was due during the 
time he worked as the temporary District Attorney.  Respondents rely on the following:  (1) the 
official description of Petitioner’s job as Chief Assistant District Attorney for the County of 
Contra Costa, and (2) County Administrative Bulletin 419.2.   

 Respondents contend that Petitioner was only entitled to his level of compensation as 
the Chief Assistant District Attorney for the County because the description of his position 
requirements and duties state that he must:  “Act as the District Attorney during that 
individual’s absence.”  The description listed:  “Assume full responsibility for the activities of 
the department in the absence of the elected District Attorney” and “perform related work as 
required.”  Therefore, when Petitioner took the position of Chief Assistant District Attorney, he 
accepted the responsibility of filling in for the District Attorney in his or her absence.  
Petitioner was merely carrying out the duties of his existing classification.  

 Petitioner points to Gov’t Code Section 26542, which he contends required him to 
discharge the duties of District Attorney.  Section 26542 reads: 

If the office of district attorney is vacant, the duties of the office may be 
temporarily discharged by a chief deputy district attorney, assistant or deputy 
district attorney, as the case may be, next in authority to the district attorney, in 
office at the time the vacancy occurs, with like authority, and subject to the 
same obligations and penalties as the district attorney, until the vacancy in the 
office is filled in the manner provided by law.   

 However, neither Petitioner’s job description or Gov’t Code Section 26542 say 
anything about compensation for assuming the District Attorney’s duties.  Both Petitioner’s job 
description and Section 26542 state only that Petitioner is expected to/“may” temporarily 
discharge the duties of the District Attorney, upon its vacancy.  The Amended Petition clearly 
pleads that Petitioner did so, upon Peterson’s resignation and until Becton was sworn in as 
the interim District Attorney.  Indeed, the Amended Petition pleads that the County 
Administrator Twa recognized this assumption of duties by Petitioner and “explained to the 
County’s Board of Supervisors that Petitioner was empowered to temporarily discharge the 
duties of the Office of the District Attorney, in accordance with Government Code Section 
26542, until the Board filled the vacancy as required by law.”  (Amended Petition, paragraph 
74)  The allegations in the verified Amended Petition are assumed to be true on demurrer.  
See Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.   

 As to whether Petitioner should be compensated at the higher rate of pay for work in a 
higher classification, District Attorney, Respondents argue he should not.  Respondents 
contend that Petitioner was not eligible for higher pay for work in a higher classification under 
Administrative Bulletin 419.2.  See Respondents’ RJN, Exhibit A.  Administrative Bulletin 
419.2, dated March 14, 1978, concerns “Pay for Work in a Higher Classification.”  It provides, 
in relevant part: 

When an employee in a permanent position in the classified service is required 
to work in a higher paid classification, he shall receive the higher 
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compensation for such work (pursuant to Section 36-4.802 on salary 
promotion) plus any differentials and incentives he would have received in his 
regular position.  Unless the Board has by resolution otherwise specified, the 
higher pay shall begin on the 31st calendar day of the new assignment.  The 
County Administrator shall issue regulations specifying policy and procedures 
to implement this provision and shall, on request of appointing authorities, 
make required determinations pursuant to it.   

 Administrative Bulletin 419.2 continues: 

The following policies and procedures apply with respect to higher pay for work 
in a higher classification:   

1. Pay for work in a higher classification is a short term remedy in those 
instances where temporary replacement is required for an incumbent of 
a position who is not available to perform the duties of the position.  It 
will not be utilized as a substitute Civil Service procedures which 
determine the proper classification of positions or the filling of vacant 
positions. 

2. If an absence of an incumbent requires assignment of another 
employee to duties which may qualify for pay for work in a higher 
classification, the department head will decide which employee will be 
assigned and request authorization by submitting Form AK13, Request 
for Pay for Work in a Higher Classification.   

  . . . 

5.  Form AK13 shall be reviewed by the Civil Service Office, taking into 
account provisions of memoranda of understanding and the following 
criteria, and then, forwarded with a recommendation to the Office of the 
County Administrator for final approval or disapproval. 

   . . . . 

 (d) Pay for work in a higher classification shall not be utilized as a 
substitute for regular Civil Service appointment or promotional 
procedures.  When a vacant position is involved, requests for higher 
pay for work in a higher classification will not be approved.  

 Respondents argue Petitioner was not eligible for higher pay for work in a higher 
classification under Bulletin 419.2 because a vacant position was involved and because 
Petitioner failed to receive the County Administrator’s approval.   

 Petitioner begins by noting that Administrative Bulletin 419.2, enacted in 1978, was 
superseded by Board of Supervisor’s Resolution No. 2017/133 (“Resolution No. 2017/133”).  
(Amended Petition, Exhibit 9).  Resolution No. 2017/133 was adopted by the Board of 
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Supervisors on May 9, 2017.  It applies specifically to the “program of compensation and 
benefits” for County Elected and Appointed Department Heads, Management Employees, 
Exempt Employees and Unrepresented Employees.”  (Amended Petition, Exhibit 9, 
Resolution page)  It further states:  “Except for Resolution 2002/608 (excluding inconsistent 
provisions concerning the amount of employee contributions for retirement benefits), as 
amended, this Resolution supersedes all previous resolutions providing compensation and 
benefits for the employees listed herein. . .”  (Amended Petition, Exhibit 9, Resolution page)   

 Importantly, Resolution No. 2017/133 also states: 

This Resolution is also subject to the Administrative Bulletins, the County 
Salary Regulations and the County Personnel Management Regulations; 
however, to the extent this Resolution is inconsistent with any of those bulletins 
or regulations, the terms of this Resolution shall prevail.  

(Amended Petition, Resolution Cover page) 

 Section 9 of the Benefits for Management, Exempt and Unrepresented Employees set 
out in Resolution No. 2017/133 provides: 

Higher Pay for Work in a Higher Classification:  The County Salary 
Regulations notwithstanding, when an employee is required to work in a higher 
paid classification, the employee will receive the higher compensation for such 
work, pursuant to the County Salary Regulations, plus any differentials and 
incentives the employee would have received in his/her regular position.  
Unless the Board has by Resolution otherwise specified, the higher pay 
entitlement will begin on the completion of the 40th consecutive hour in the 
assignment, retroactive to the beginning of the second full day of work in the 
assignment.  

(Amended Petition, Exhibit 9, page 22) 

 Section 9 of Resolution No. 2017/133 appears completely compatible with 
Administrative Bulletin 419.2.  Bulletin 419.2 is not directed to benefits for management, 
exempt and unrepresented employees, as is Resolution No. 2017/133.  Bulletin 419.2 
appears clearly directed at rank and file employees subject to memoranda of understanding.  
Section 5 specifically states that the Civil Service Office shall review the form the “department 
head” has to submit (Form AK13) for pay for work in a higher classification, “taking into 
account provisions of the memoranda of understanding. . .”  See Respondents’ RJN, Exhibit 
A (policies and procedures, paragraph 5)  Bulletin 419.2 also contains an Appendix (Appendix 
A) listing the “represented” classifications, which do not need to comply with the “waiting 
period” set out in paragraph 4 of the policies and procedures.  See Respondents’ RJN, Exhibit 
A (policies and procedures, paragraph 4 and Appendix A) 

 Even assuming arguendo the Bulletin 419.2 and Resolution No. 2017/133 were 
incompatible in some way, Resolution 2017/133 clearly provides that it prevails.  So, under 
either scenario, Petitioner has stated a valid cause of action for breach of contract.   
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 Petitioner has relied on various other ordinances and laws (e.g., County Ordinance 
Section 33-5.305 (Amended Petitioner, paragraphs 120-124)), which he contends also entitle 
him to higher pay for his work in a higher classification.  There is no need to discuss each 
provision as any valid cause of action overcomes demurrer.  Petitioner has already stated the 
essential facts of a valid cause of action for breach of contract and writ of mandate, relying on 
Resolution No. 2017/133.  See Quelimane Co., Inc. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38-39; Adelman v. Associated International Insurance Co. (2001) 90 Cal.App.4th 
352, 359; Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.App.4th 992, 998 (general 
demurrer must be upheld “only if the complaint fails to state a cause of action under any 
possible legal theory”)   

THE SPECIAL DEMURRER 

 Respondents have also demurred to the Amended Petition on the grounds that it is 
uncertain because “separate causes of action” are not alleged from the “200 allegations, 
which span nearly 100 pages.”  (Memorandum of Points & Authorities, page 10, lines 18-19)   

 While the Amended Petition is certainly lengthy and, at times, unnecessarily verbose 
and repetitive, it nevertheless states Petitioner’s claims and the essential facts to support 
them, so that Respondents are aware of the issues they must address.  See Beeler v. West 
American Finance Co. (1962) 201 Cal.App.2d 702, 706.   

REQUEST FOR JUDICIAL NOTICE 

 Respondents request for judicial notice of Contra Costa County Administrative Bulletin 
419.2 is granted.  See Evid. Code Section 452(c) 

 Petitioner’s request for judicial notice of Exhibit 1, The Board of Supervisors of Contra 
Costa County Resolution No. 2017/133 is granted.  See Evid. Code Section 452(c).  
Petitioner’s request for judicial notice of Exhibit 2, Contra Costa County Salary Regulations, is 
also granted.  See Evid. Code Section 452(c). 
 

  

10.  TIME:  9:00   CASE#: MSN19-0197 
CASE NAME: RE: C. KIMBARK 
HEARING ON PETITION FOR APPROVAL OF TRANSFER 
FILED BY CBC SETTLEMENT FUNDING, LLC) 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice. The petition does not include all the expected and 
required documents. The court has no information on what the underlying structured 
settlement was for, when it occurred, how much it provided, whether any amounts have been 
transferred previously, why C. Kimbark seeks to transfer the current monies, etc. The court 
requires the mandated information be supplied in writing before the hearing and not orally or 
in writing at the time of the hearing. 
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11.  TIME:  9:01   CASE#: MSC17-01691 
CASE NAME: SETTLE VS. CENTRAL CONTRA COSTA 
HEARING ON MOTION FOR CONTINUANCE OF TRIAL 
FILED BY CENTRAL CONTRA COSTA SANITARY DISTRICT 
* TENTATIVE RULING: * 
 
The Sanitary District’s motion to continue the trial is granted. The District has shown good 
cause for the continuance due to the recent retirement of trial counsel and the fact that the 
only associate at the firm with knowledge of the case has recently left Meyers Nave. See 
CRC 3.1332(c)(3), (4), (7). The District acted quickly upon learning of these facts and is only 
seeking a two month continuance in a matter that has never previously been continued. 
CRC 3.1332(d)(1), (2), and (3). Plaintiff’s alleged prejudice does not outweigh these factors. 
 
Plaintiff’s proposed alternative of severing the case and proceeding against Lara’s Concrete 
is contested and raised half-heartedly via the opposition without any analysis or citation to 
authority. Moreover, on its face, the alternative does not appear to promote judicial economy 
pursuant to CCP 1048(b). 
 
All trial counsel should appear to discuss new dates. As the Court previously indicated, 
counsel may appear by phone to discuss trial dates. 

  

 

 
ADD-ONS 

 

14.  TIME:  9:02   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear.  If they are not contesting the ruling on line number 2, they may appear 
by CourtCall. 

 

 

15.  TIME:  9:03   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
STATE OF CALIFORNIA, DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 

 
Caltrans’ motion for judgment on the pleadings is denied. 
 
The court will discuss the basis for this ruling below, but first addresses certain 

procedural and calendaring matters.   
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1. The hearing on the petition for the writ of mandate will be continued from Monday, 
March 25, 2019, at 9 a.m., to Wednesday, March 27, 2019, at 1:30 p.m., in this 
Department. 

 
2. The parties are each permitted to file one final brief before the March 27th hearing, 

not to exceed fifteen pages in length.  The briefs should address why or why not a 
writ should be issued, making sure to cite the pages in the administrative record 
that support the arguments.  The parties should not copy and attach as exhibits 
any portions of the administrative record.  Lengthy descriptions or digests of cases 
already mentioned in the previous briefs are unnecessary.  The briefs shall be filed 
and served no later than 3 p.m. on Wednesday, March 20, 2019.  Copies are also 
to be emailed to byoun@contracosta.courts.ca.gov. 

 
3. The court will email counsel a tentative ruling by 1:30 p.m. on Tuesday, March 26, 

2019 to focus the oral arguments for the following day. 
 
4. Given that the court will be proceeding with the final hearing in this matter on 

March 27, 2019, it will not be allowing Alta Vista to conduct any further discovery 
or to submit any extra record evidence.  By the same token, the court will not allow 
Caltrans to submit extra record evidence either.  These two rulings are subject to 
any stipulations the parties may have made.  However, if either party entered such 
a stipulation based on the assumption that discovery or extra record evidence 
would be allowed, the court will hear argument concerning whether that party 
should be granted relief from its stipulation. 

 
5. The court’s understanding is that the administrative record in this case consists of 

1,872 pages lodged or filed with the court on February 15, 2019 (or soon to be 
lodged or filed), along with supplemental pages, numbered 1873-1887.  The 
parties should be prepared to discuss whether pages 1873-1887 comprise extra 
record evidence that the court will not consider under the rulings made in 
paragraph 4 above. 

 
Discussion 
  
The rules governing demurrers apply to a motion for judgment on the pleadings.  

(Evans v. California Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 548.)  Therefore, a motion 
for judgment on the pleadings must be decided on the face of the pleading and matters of 
which the court may take judicial notice.  (See Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.)  The motion assumes the truth of the allegations of the pleading, 
however improbable they may be.  (See Evans, supra; Del E. Webb v. Structural Materials 
Co. (1981) 123 Cal.Appl.3d 593, 604.)  The court must deny the motion if the pleading states 
a cause of action on any legal theory. (See Larson v. UHS of Rancho Springs, Inc. (2014) 230 
Cal.App.4th 336, 342.)  Further the court may not grant judgment on the pleadings as to part 
of a cause of action.  (See PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.) 
 

Here, the operative pleading is Alta Vista’s Verified Petition for Writ of Mandate and 
Verified Complaint (the “Petition.”)  The Petition alleges that in awarding Wood the contract, 
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Caltrans (1) determined in advance of the Request for Qualifications (“RFQ”) that Alta Vista 
should be replaced, which violated competitive bidding laws by considering irrelevant criteria 
that were outside the scope of the RFQ; (2) violated its own internal policies governing the 
composition of the bid selection committee; and (3) failed to properly apply bid-scoring 
policies, which resulted in objectively fault grading of the bids.  (Petition, ¶ 28.)   

 
In papers filed since the Petition, Alta Vista has focused on four major complaints: (1)  

a key person on the bid selection committee, Said Ismail, had a preexisting bias to replace 
Alta Vista with another company for reasons other than demonstrated competence; (2) 
Caltrans stacked the bid selection committee with members who had been involved in the 
previous contract, who were from the same discipline (bridge engineers), and who were in the 
same line of authority, in violation of Caltrans policies; (3) Caltrans failed to evaluate Alta 
Vista properly in the evaluation process by considering its past performance, which would 
have raised its score, and Ismail gave Alta Vista an unusually low score on technical question 
no. 4 because of his bias, which lowered Alta Vista’s score; and (4) Caltrans cancelled the 
RFQ after Alta Vista’s protest and then arbitrarily and capriciously cancelled that cancellation, 
thereby reinstating the award of the contract to Wood. 

 
Caltrans argues that a writ of mandate cannot be granted based on either Ismail’s 

alleged bias or the alleged rules violations.   
 
Analysis 
 
The court evaluates these arguments through the lens of its limited review of an 

agency’s decisions.   
 
Alta Vista has filed a petition for traditional mandamus under section 1085 of the Code 

of Civil Procedure, rather than for administrative mandamus under section 1094.4 of the Code 
of Civil Procedure.  Traditional mandamus applies to ministerial and quasi-legislative acts.  
(See Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 575.)   

 
“’The appropriate degree of judicial scrutiny [of an agency’s decision] in any particular 

case is perhaps not susceptible of precise formulation, but lies somewhere along a continuum 
with nonreviewability at one end and independent judgment at the other.’ . . . Quasi-legislative 
administrative decisions are properly placed at that point of the continuum at which judicial 
review is more deferential; ministerial and informal actions do not merit such deference, and 
therefore lie toward the opposite end of the continuum.” (Ibid.) 
 

Courts may issue a writ of mandate to compel public agencies to carry out a clear and 
present ministerial duty.  (Galzinski v. Somers (2016) 2 Cal.App.5th 1164, 1170.)  A ministerial 
duty is one “that is required to be performed in a prescribed manner under the mandate of 
legal authority without the exercise of discretion or judgment.”  (Cape Concord Homeowners 
Assn. v. City of Escondido (2017) 7 Cal.App.5th 180, 189.)   
 

Courts may overturn a quasi-legislative agency act only if the act was “arbitrary, 
capricious, entirely lacking in evidentiary support, or inconsistent with proper procedure.”  
(DeSilva Gates Construction, LP v. Department of Transportation (2015) 242 Cal.App.4th 
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1409, 1418.)    
 
The court has no power in this proceeding to order Caltrans to award the contract to 

Alta Vista.  However, it may vacate Caltrans’ decision to award the contract to Wood if 
Caltrans abused its discretion by making an arbitrary and capricious decision or failing to 
carry out a ministerial duty, like following its own rules.  (See Pozar v. Department of 
Transportation (1983) 145 Cal.App.3d 269, 271; see also Konica Business Machs. U. S. A. v. 
Regents of Univ. of Cal. (1988) 206 Cal.App.3d 449.)   
 

At the outset, the court addresses Alta Vista’s contention that Caltrans’ motion is really 
just an improper motion for reconsideration of the court’s previous, alleged determination in 
ruling on the motion for a preliminary injunction that Alta Vista had stated a cause of action.  
The court declines to rule on the motion on this basis.  The issues and legal arguments on the 
two motions are distinct.  The Opposition to the motion for a preliminary injunction assumed 
there could be a case legally and challenged whether it had been established factually.  This 
motion challenges the assumption that there can be a case legally.  The court did not rule on 
the motion for a preliminary injunction that Alta Vista had stated a cause of action.   

 
Therefore, the court proceeds to a discussion of the only two points it deems 

necessary to resolve the motion:  whether a writ of mandate can be granted based on bias or 
rules violations. 

 
1. Ismail’s alleged bias. 

 

Caltrans argues that a writ of mandate cannot be granted even if bias is proven 

because the statutes that govern the award of this contract are not in the Public Contract 

Code and do not require a fair and impartial proceeding.  Caltrans distinguishes cases that 

discuss bias saying they are all either:  (1) administrative mandamus cases when this is a 

traditional mandamus case; (2) had to do with fundamental or vested rights, when this case 

deals with neither; or (3) applied statutory schemes explicitly requiring fairness or impartiality, 

when this case involves no such scheme. The court agrees with the first two points, but 

disagrees with the third.  

 

The statutory scheme involved here is Chapter 10 of Division 5 of Title 1 of the 

Government Code, which deals with public contracts with architects and engineers.  It 

consists of a total of seven sections, sections 4525-4529.5, five of which were adopted in 

1974.  It would also appear to include elven sections, sections 4529.10-2429.20, adopted by 

Proposition 35 in 2000.  (See Professional Engineers in California Government v. Kempton 

(2007) 40 Cal.4th 1016.)  The applicable legislative scheme also includes regulations found at 

21 CCR § 1520-1520.14.  Hereinafter, the court will refer to the contracts that are governed 

by Chapter 10, such as the one here, as “section 4525 contracts” or it will refer to “Chapter 10 

of the Government Code.”  
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It is true that none of the statutes in Chapter 10 and none of the related regulations 

explicitly require a “fair” or a “fair and impartial” bid selection process, as do the statutes 

governing public contracts awarded by the University of California that were at issue in 

Schram Construction, Inc. v. Regents of University of California (2010) 187 Cal.App.4th 1040, 

on which Alta Vista relies.  (See Public Contracts C. § 10506.4 (c) (“The lowest responsible 

bidder may be selected on the basis of the best value to the university . . . In order to 

implement this method of selection, the Regents of the University of California shall adopt and 

publish procedures and required guidelines for evaluating the qualifications of the bidders that 

ensure that best value selections by the university are conducted in a fair and impartial 

manner.”)  However, the indications are strong that such a process is nevertheless required.  

 

First, such a requirement, or at least a requirement to eliminate bias in the form of 

favoritism, is found in section 100 (d) of the Public Contract Code.   

 

In pertinent part, that section states,  

 

[I]t is the intent of the Legislature in enacting this code to 

achieve the following objectives: 

 

(a) To clarify the law with respect to competitive bidding 

requirements. 

 

(b) To ensure full compliance with competitive bidding statutes 

as a means of protecting the public from misuse of public funds. 

 

(c) To provide all qualified bidders with a fair opportunity to enter 

the bidding process, thereby stimulating competition in a 

manner conducive to sound fiscal practices. 

 

(d) To eliminate favoritism, fraud, and corruption in the awarding 

of public contracts. (Emphasis added). 

 

 The court concludes that Section 100 applies to all public contracts, even those 

regulated by other Codes, in the same way that standards of unconscionability found in the 

Civil Code apply to all types of contracts, including those regulated by other Codes, unless 

otherwise stated.  (See CC § 1670.5 and Bus. & Prof. C. § 6148.)   And while Caltrans 

purports to disagree, its position is undermined by the positions it has previously taken, as 

noted by Alta Vista.  (See Supp.al Brief at 1:9-2:26.) 

 

 The Legislature adopted section 4525 and Chapter 10   regarding architectural and 

engineering services in 1974, placing these laws in the Government Code.  The Legislature 
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then enacted a Public Contract Code in 1981, moving various statutes from the Government 

Code and other Codes to the Public Contract Code, but not moving the statutes pertaining to 

section 4525 contracts or explicitly stating whether section 100 or any other provision of the 

Public Contract Code applies to such contracts.  (See 54B West’s Ann. Ca. Codes, Public 

Contract, Sections 1 to 10499, p. 1-9.)  The court nevertheless concludes that section 100 of 

the Public Contract Code does apply to section 4525 contracts. 

 

 That this is so follows from the broad language of section 100.  Section 100 begins 

with words signifying a general intent to place all law concerning public contracts in one place.  

(“The Legislature finds and declares that placing all public contract law in one code will make 

that law clearer and easier to find.”)  It then goes on to use the term “public contract” without 

defining it or limiting it in any way.  (Cf. Public Contract Code § 1101, defining the term “public 

works contract.”)  Thus, all general provisions in the Public Contract Code apply to all public 

contracts, unless explicitly stated to the contrary elsewhere.   

 

 The conclusion that this is so is also supported by section 1100.7 of the Public 

Contract Code.  That section states, “This code is the basis of contracts between most public 

entities in this state and their contractors and subcontractors.”  Although this is not as clear as 

one might desire, there is nothing to indicate that the State of California or its agency Caltrans 

is not one of these entities.  

 

That at least some of the provisions of the Public Contract Code, including section 

100, apply to section 4525 contracts is also demonstrated through specific references.  For 

instance, even though Government Code section 4528 states how a state agency head 

negotiates a contract after awarding a section 4525 contract, a provision was adopted on the 

same subject when the Public Contract Code was adopted in 1990, section 6106, and an 

explicit cross-reference to that section was added to the Government Code at the same time.  

(See Gov’t C. § 4526.5 (“A state agency head entering into a contract pursuant to this chapter 

shall, in addition to any other applicable statute or regulation, also follow Section 6106 of the 

Public Contract Code.”)  Further, the Legislature added section 10300 to the Public Contract 

Code in 1995.  That section establishes a Customer and Supplier Advocate to help 

unsuccessful bidders with bid protests.  The Legislative bill, 1995 Cal SB 910, that became 

section 10300 contains legislative findings, including the following:  “Ensuring value-effective 

solutions for the state's procurement needs requires the appearance and reality that 

acquisitions for materials . . . [and] services . . . are conducted fairly and impartially.”  

(Emphasis added.)  This language too, suggests that the Legislature intended that the bid 

selection process for public contracts be fair. 

 

Finally, that at least some of the provisions of the Public Contract Code, including 

section 100, apply to section 4525 contracts is also demonstrated through specific exclusions.  

For instance, Public Contract Code section 10335 contains such an exclusion.  Section 10335 
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is contained in Article 4 of Chapter 2 of Part 2 of Division 2 of the Public Contract Code.  It 

states that it applies to “all contracts . . . entered into by any state agency for services to be 

rendered to the state . . .”  Section 10335’s key provision states that all contracts “subject to 

this article are of no effect unless and until approved by the department.”  (Public Contract C. 

§ 10335 (a).)  Section 10335 also states that neither it nor the article in which it is found 

applies to section 4525 contracts.  Such contracts therefore do not have to be approved by 

the department.  However, there is no similar limitation on which contracts are governed by 

the provisions of Public Contract Code section 100. 

 

Thus, the history, aims, and language of the Public Contract Code all support the 

conclusion that public contracts require a fair and impartial bid selection process, even as to 

section 4525 contracts, pursuant to section 100 and, possibly, section 10300 of the Public 

Contract Code.  

 

A second indication that a fair and impartial bid selection process is required, even as 

to section 4525 contracts, is found in Government Code section 4529.12.  Section 4529.12 is 

part of Proposition 35.  Proposition 35 was adopted in 2000 as Chapter 10.1, whereas section 

4525 contracts are in Chapter 10.  Section 4529.12, states, “All architectural and engineering 

services shall be procured pursuant to a fair, competitive selection process . . .”  (Emphasis 

added.)  Further, the regulations adopted about such contracts make clear that they are 

intended to “establish those procedures authorized and required by” both Chapter 10 and 

Chapter 10.1.  (21 CCR § 1520, ¶ 1, 2, and 3.)  This statement in the California Code of 

Regulations, and the grouping of Chapters 10 and 10.1 in sequence and with similar titles 

(“Contracts with Private Architects [and] Engineering . . . Firms” and “[Architectural and 

Engineering Services]”) all suggest that the “fair competitive selection process” in section 

4529.12 of Chapter 10.1 also applies to section 4525 contracts in Chapter 10.  Thus, section 

4529.12 is another statute that appears to impose a requirement of fairness and impartiality in 

awarding section 4525 contracts.  

 

Caltrans reads section 4529.12 more narrowly than the court does.  Caltrans reads 

the phrase “fair, competitive selection process” in section 4529.12 to mean a particular kind of 

fair, competitive process, namely, one that “prohibits governmental agency employees from 

participating in the selection process when they have a financial or business relationship with 

any private entity seeking the contract, and . . .  require[s] compliance with all laws regarding 

political contributions, conflicts of interest or unlawful activities.”  The court concludes that for 

section 4529.12 to be read this narrowly, the section would have to say, “as used herein, ‘fair, 

competitive selection process’ means” one that involves those prohibitions and requirements.  

However, that is not how it reads.   

 

A third and final indication that a fair and impartial process in awarding section 4525 

contracts is required is consideration of the alternative.  To rule otherwise is to conclude that 
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wherever the Legislature did not explicitly state that a fair and impartial bid selection process 

is required, it intended that an unfair or partial one can or must be used.  This would directly 

contradict Public Contract Code section 100, a statute of general applicability, and violate 

apparent public policy, which is to ensure that the public has the benefit of the best contracts, 

not those awarded because of conflicts of interest or favoritism.  (See Public Contract Code 

section 100; Kajima/Ray Wilson v. Los Angeles County Metropolitan Transportation Authority 

(2000) 23 Cal.4th 305, 316-317.)   If Alta Vista was the most highly qualified bidder, the public 

interest requires that they be awarded the contract, not denied it because Ismail 

predetermined, for reasons not related to demonstrated competence, that someone else 

should be awarded it.  While in many cases the Legislature’s failure to use a term it knows 

how to use means that it did not intend the term to apply, the court cannot conclude that this 

is one of them. 

 

Caltrans has anticipated this third consideration in its Supplemental Brief, stating it is 

not arguing that some level of fairness is not required.  However, it then unjustifiably defines 

that fairness too narrowly.  

 

For the reasons stated above, the court concludes that bias and favoritism are 

relevant and could be a basis on which to grant a writ of mandate.  However, to determine 

whether they are sufficient here, the court must first consider another issue:  whether an 

unsuccessful bidder must prove that the bias caused the bid to be awarded to the other 

contractor.  For a variety of reasons this is something not easily proved.  For one thing, courts 

permit discovery in writ proceedings in only limited circumstances.  (See San Joaquin County 

Local Agency Formation Commission v. Superior Court (2008) 162 Cal.App.4th 159, 168-171; 

Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 576-579 and fn. 5.)   

For another, a causal link such as this is easier to prove when a decision is made by a single 

person.  However, when the bias is held by only one person on a committee of four that 

engages in consensus decision-making its effect on the ultimate decision is difficult if not 

impossible to measure.  The court directly asked the parties to answer this question, but was 

not provided enough authority to resolve the issue. 

 

The law provides various models that could be followed on this question.  At one end 

is the arbitration model, where, apparently, the party attacking the award must prove the bias 

but not its effect on the award.  (See Betz v. Pankow (1983) 16 Cal.App.4th 919, 923-930.) 

 

At the other is the model used when a Brown Act violation is alleged.  There, the 

action taken by a legislative body will not be vacated unless the person objecting proves both 

the violation and prejudice, that is, that the action would not have been taken absent the 

violation.  (See Cohan v. City of Thousand Oaks (1994) 30 Cal.App.4th 547, 556.) 
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If the Brown Act Model is used a second issue arises:  what does causation mean in 

the context of a quasi-legislative administrative decision? 

 

Caltrans gave a direct response to this question.  It said that Alta Vista must prove 

bias was the “sole” cause of the decision to award the contract to Wood.  (Supp.al Brief at 

9:10-12.)  However, Caltrans provided no authority for this proposition, and the court is not 

inclined to think it is correct.  Caltrans has not cited an area of law where this is the rule. 

 

Rather, in major areas of the law “sole causation” is not required.  In the law of torts 

generally, a cause of action for damages may be sustained if a tortious action is a substantial 

factor in causing the damages.  (See CACI 430.)  In the law of wrongful termination of 

employment, discrimination need not be the sole motivating factor in the termination decision.  

It need only be a “substantial motivating reason.”  (See CACI 2430; Alamo v. Practice 

Management Information Corp. (2013) 219 Cal.App.4th 466, 477.) 

 

The court will defer final resolution of this issue until the hearing on March 27, 2019.  

Until then, it will proceed based on the rules on which the parties seem to agree.  Caltrans 

argues in its Supplemental Brief that Alta Vista must do more than simply prove bias.  It must 

be able to prove that the Caltrans’ decision to award the contract to Wood was arbitrary, 

capricious, entirely lacking in evidentiary support, or inconsistent with proper procedure.  

(Supp.al Brief at 7:15-8.)  Alta Vista does not appear to contest this. (See Supp.al Brief at 

5:15-19.)   

 

However, Caltrans then argues that a decision based on bias is not arbitrary and 

capricious if it is also based on substantial evidence.  Caltrans argues the decision here was 

based on substantial evidence because Alta Vista scored poorly on technical question no. 4. 

 

The court has the same difficulty with this as it has from the start.  If the poor score on 

question no. 4 was given because of impermissible bias (here an alleged predetermination to 

switch contractors regardless of relative qualifications) rather than because of a true belief 

that it was warranted, that score cannot serve as substantial evidence to nullify the bias or 

transform an arbitrary and capricious decision into one that is not.  The court need not sort out 

all the theoretical justification for this on this pleadings motion.  It need only accept the 

concept of pretext – that something that sounds like an acceptable justification for a decision 

might just be cover for an unacceptable justification, and that in such a case the decision is 

arbitrary and capricious despite some ostensible evidence to support it.   

 

How or whether Alta Vista can prove all this is not the subject of this motion.  This is 

only a pleading motion to determine whether a writ of mandate can theoretically be issued if 

the ground of attack is bias.  Based on the conclusion that a fair or a fair and impartial 

process was required, the court rules it can.  The court further rules that the mere fact that 
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Alta Vista scored poorly on technical question no. 4 does not, by itself, establish that the 

award decision cannot have been arbitrary and capricious if the poor scoring, or the extreme 

degree of it, was, itself, caused by Ismail’s bias.  However, the court does not accept Alta 

Vista’s argument that a bias claim can be recast as a rules violation claim because the rules 

do not permit bias to serve as one of the criteria for the selection.  The bias claim can prevail 

only if the decision to award the contract to Wood was arbitrary and capricious.  The rules 

violation can prevail if the court finds that Caltrans had a ministerial duty to follow the rules 

and it failed to do so. 

 

 Therefore, the petition states a cause of action on at least one legal theory.  The court 

could conclude this ruling here, but it will proceed to discuss the rules violation theory as well. 

 

2. Rules violations. 

 

The petition alleges that Caltrans violated several of its own rules regarding 

composition of the selection committee.  Caltrans policies require that (1) no more than two 

voting committee members involved in the previous contract be on the selection committee, 

but all four were; (2) no more than two committee members may be in the same chain of 

command, and no member may be the supervisor of another member, but all four panel 

members were in the same chain of command and Ismail indirectly supervised two other 

committee members; and (3) committee members must be from different functional areas, but 

all four here were bridge engineers.  (Petition, ¶ 35-40.) 

 

Caltrans argues that Alta Vista cannot state a cause of action based on these alleged 

rules violations because the court’s standard for review is only to ensure that Caltrans’ actions 

were not inconsistent with “proper procedure.”  (DeSilva, supra.)  Caltrans claims the term 

“proper procedure” only means that Caltrans must follow those procedures “required by law,” 

and none of these policies is “required by law.” 

 

The court finds the authority that Caltrans cites for this alleged limitation, Lewin v. St. 

Joseph Hospital (1978) 82 Cal.App.3d 368, to be inapplicable. Lewin concerned a hospital 

that denied a doctor’s request for dialysis privileges.  The hospital denied the request 

because it operated a “closed staff” dialysis unit.  The doctor sought a writ of mandate.   

 

The court of appeal ruled that the doctor’s writ should have been denied.  It said the 

trial court’s scope of review of the hospital’s quasi-legislative determination was limited to 

determining whether the decision was arbitrary, capricious, entirely lacking in evidentiary 

support, contrary to established public policy or unlawful or procedurally unfair.  (Id. at 387.)  

The court said that the term “procedurally unfair” was developed in cases involving 

adjudicatory decisions and the court was “not required . . .  to decide whether notice and an 

opportunity to be heard must be afforded in respect to ‘rule making’ or ‘policy making’ 
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decisions of general application.”  While it thus ruled that Dr. Lewin was not entitled to notice 

and an opportunity to be heard, the court nevertheless found that he had been afforded both.  

(Id. at 388.)   

 

Importantly, Lewin did not involve a claim that Dr. Lewin should have been granted 

privileges because, in denying them, the hospital was violating one of its own rules.  It 

involved a claim that that the hospital was wrong for following its own rule that it would 

operate a “closed staff” dialysis unit.  Thus, the court had no occasion to hold that a hospital 

or a public entity need follow only those of its own rules that are adopted pursuant to a 

statutory mandate. Lewin is not on point. 

 

The cases that Alta Vista cites are on point, however.  In Pozar v. Department of 

Transportation, supra, 145 Cal.App.3d 269, 270-271, the court issued a writ of mandate 

because Caltrans failed to follow its published procedures for resolving bid discrepancies.  

The court concluded that Caltrans owed a ministerial duty to follow its own published bid 

discrepancy procedures.  The court did not concern itself with whether those rules were 

adopted pursuant to a statutory mandate or just by the Caltrans’ choice.  It just noted that 

Caltrans had failed to follow its “published procedure.”  (Id. at 270.) 

 

Based on Pozar, a subsequent case, Galzinski, rejected the argument that defendants 

make here – that a court can only order enforcement of internal rules that derive from a 

mandate declared by a statute or a regulation.  (Galzinski, supra, 2 Cal.App.5th 1164, 1171-

1172.)  It said, “Pozar . . . stands for the proposition that a ‘published procedure’ adopted by a 

public entity which provides that the public entity will do a certain thing . . . can provide the 

basis for a ministerial duty that may be enforced by means of a writ of mandate.”  (Galzinski, 

supra, 2 Cal.Ap.5th at 1172.) However, Galzinski did not need to rely on this principle because 

the duty involved in Galzinski (to investigate and reach conclusions about citizen complaint of 

police misconduct) was based on a statute, Penal Code section 832.5. 

 

The situation is similar here.  If the court were forced to conclude whether it could 

issue a writ of mandate to correct a violation of Caltrans’ own rules regarding the bid selection 

process when the rules were not mandated by a statute or a regulation, it would conclude it 

could, based on Pozar and Galzinski’s reading of Pozar.   

 

The court does not need to reach that conclusion, however, because its reading of the 

statutes and regulations involved is that Caltrans is required to develop fairness rules.  It 

reaches this conclusion, in part, based on the analysis it has already done on the issue of 

bias.  Section 100 of the Public Contract Code states a policy not to award public contracts 

based on favoritism.  Section 100 is applicable to section 4525 contracts.  The Caltrans rules 

alleged in the Petition are obviously intended to foster this same goal, elimination of bias for 

or against the incumbent bidder.  Section 100 is their apparent statutory authority.  Thus, the 
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court rejects Caltrans’ argument that “this case is not governed by the Public Contract Code 

or other statutory scheme that expressly requires a fair and impartial proceeding.”  (Opening 

Brief at 3:9-11.) 

 

The court also reaches this conclusion based on an analysis of other statutes and 

regulations.  The legislative history behind Public Contract Code section 10300 indicates that 

the State’s procurement of services must be done “fairly and impartially,” the same phrase 

used in the statute concerning the University of California’s procedures that was at issue in 

Schram, section 10506.4 of the Public Contract Code.  (See Stats 1995 ch 932 § 3 (SB 910), 

section 1 of Text, Legislatures’ findings and declarations.) 

 

A requirement of fair, published procedures is also implicit in applicable regulations.  

21 CCR § 1520.3 states, “The Director shall establish criteria which will comprise the basis for 

the selection of a firm for each project.”  The criteria include “demonstrated competence” and 

“specialized experience.”  Further, a regulation states that during the process of soliciting 

bids, the Director “shall disseminate RFQs [Requests for Qualifications] to those firms 

responding to the announcement . . . .  The RFQs shall include a description of the project 

[and] the criteria upon which the award shall be made . . .”  (21 CCR 1520.5; 1520.1 (g).)  

Thus, these regulations require that the selection criteria be published. 

 

Finally, Government Code section 4529.12 requires that all architectural and 

engineering services be procured pursuant to a “fair, competitive selection process,” and 

nothing in section 4529.12 or its Chapter, Chapter 10.1, indicates that this requirement does 

not also apply to contracts subject to Chapter 10. 

 

The court concludes that the rules at issue here have as much statutory and 

regulatory authority as the bid reconciliation rules in Pozar and thus that they may support a 

writ of mandate.    It further concludes that the Petition states a cause of action based on 

either bias or rules violations. 

 

Requests for Judicial Notice 

 

The court grants the following unopposed Requests for Judicial Notice:  Caltrans 

Request filed 1/15/19; Alta Vista’s Request filed 2/21/19. 

 

 

 


